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IN BRIEF
 f The Administrative Division of the High 

Court has ruled that there is a real risk that 
French Prison conditions amount to ‘inhuman 
or degrading treatment’ of prisoners.

grounds for believing that the appellants face a 
real risk of inhuman or degrading treatment if 
they are extradited’. 

Further, the court stated at para [89] that 
the first stage of C-404/15 and C-659/15 
PPU Aranyosi and Caldararu [2016] 3 WLR 
807 had been met and that ‘there is sufficient 
evidence before the Court to require the Court 
to make a request of the French authorities 
setting out certain questions on which we 
need specific information before this Court 
could permit extradition of these Appellants to 
France’. Those questions are set out at the final 
paragraph of the judgment, at para [138]. The 
respondent judicial authority now has until 7 
September 2018 to respond.

This is the first time France has been asked 
to provide assurances of this nature; their 
reply is eagerly awaited. The response will 
inform the Administrative Court’s judgment in 
this case. It may well be that the assurance will 
be that France guarantees that the Appellants 
will be held in other Article 3 compliant 
prisons, however, as the observations of 
Irwin LJ in recent case of Grant v France 
[2018] EWHC 1630 (Admin) (28 June 2018) 
highlight, such a ‘guarantee’ may be difficult in 
practice as the request has to be made, post-
extradition, to the issuing judge.

Therefore, it may be difficult for the 
Administrative Court to accept whatever 
‘guarantees’ the French judicial authority 
produces. The final judgment in this case 
is expected to come at the beginning 
of October, at what could be the most 
sensitive possible time for negotiations 
between the UK and the EU over future 
post-Brexit security arrangements 
including the post-EAW extradition 
arrangements. NLJ

George Hepburne-Scott, Church Court 
Chambers (www.churchcourtchambers.
co.uk).

O
n 12 July 2018, Singh LJ and Carr 
J handed down the, much awaited 
judgment in Shumba and another 
v Public Prosecutor in Nanterre 

County Court, France and others [2018] EWHC 
1762 (Admin), [2018] All ER (D) 79 (Jul) 
the first case in which conditions in French 
prisons which were criticised by the recent 
Committee for the Prevention of Torture 
(CPT) report dated 7 April 2017, have been 
considered.

The practical impact of this judgment 
cannot be overstated. It represents a sea-
change in the British Court’s approach 
to extraditions to France and may well 
complicate the post-Brexit EU-UK extradition 
negotiations. 

In essence, under Article 3 of the European 
Convention on Human Rights (ECHR), a court 
may refuse to extradite a requested person is 
there is a real risk that their treatment in the 
prison of the receiving state will amount to 
‘inhuman or degrading treatment’. Such a risk, 
if demonstrably extant is an absolute bar to 
extradition.

There is a presumption that parties to the 
ECHR, such as France, are willing and able 
to fulfil their obligations, in the absence of 
‘clear, cogent and compelling’ evidence to the 
contrary. However, that presumption can be 
rebutted where that evidence comes from an 
internationally recognised source or is specific 
to an individual. Never before have the British 
courts found that there was such evidence of 
the systemic inhuman or degrading treatment 
of inmates in French prisons amounting to 
‘inhuman or degrading treatment’.

The appellants in this case had relied on 

expert evidence which suggested that if 
extradited, they would serve their sentences in 
one of four prisons, namely Villepinte, Fresnes, 
Nanterre or Fleury-Mérogis, all within the 
Paris region. The first two of those prisons 
(and Nimes, in the South of France which 
was not relevant to this appeal), had been the 
subject of heavy criticism by the CPT due to 
overcrowding. The CPT expressly considered 
that imprisonment in Fresnes in particular 
due to poor conditions of detention, combined 
with overcrowding and lack of activities ‘could 
be considered as inhuman and degrading 
treatment’ (CPT report, p5). It is extremely 
rare for a leading EU member state to be 
criticised in this way.

According to jurisprudence emanating from 
the Court of Justice of the European Union 
(CJEU) the amount of space provided to an 
inmate is a critical feature of the assessment 
of whether or not the prison conditions can 
be said to amount to ‘inhuman or degrading 
treatment’, however, this is not the only 
feature and other factors such as amount 
of time out of the cell, ventilation, prison 
violence, access to natural light and absence 
of cell-infestation.

The appellants in this case, therefore, relied 
not only on overcrowding, particularly as 
prisoner levels were proven to have increased 
since the CPT published its report, but also 
other conditions such as the length of time 
spent in cells (22 out of 24 hours per day), 
serious and prolonged infestations of rats 
and bedbugs and inter-prisoner violence. The 
appellants principally relied upon the CPT 
report, but also recent reports of the Inspector 
General of Places of Deprivation of Liberty 
(CGLP) (designated body through OPCAT) 
and the International Observatory of Prisons 
(French Section), an NGO.

The court held at para [87] that ‘in relation 
to those four prisons, we are satisfied on 
the evidence that there may be substantial 
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