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The Magnitsky Act. 

What now for the future ? 

 

 

The “ Magnitsky Act” is a trailblazing piece of legislation enacted by the United States. Lesley 

Manley looks at developments thus far in the UK and considers how the UK jurisdictions will 

proceed following the withdrawal from the European Union. 

 

On the 16 November 2009, at the age of 37,  Russian tax accountant Sergei Magnitsky died in 

a Moscow Prison. He had spent  over 11 months in custody and died 7 days before the time in 

which he could legally be held in pre-trial detention (or a we would say “ refused bail” ) was 

due to expire.   Whilst in prison he suffered serious illnesses including pancreatitis and gall 

bladder problems for which he did not receive appropriate medical care.  The failure to afford 

appropriate medical treatment to Sergei Magnitsky was a clear human rights abuse. He was 

later found to have been physically assaulted before he died.  

 

The background to Mr Magnitsky’s incarceration is documented and well known.  

 

In short he was appointed by an American citizen, William (Bill) Browder, to investigate why 

Browder’s company offices in Moscow, Hermitage Capital, had been raided by what is said to 

have  been officers  of Russia’s interior ministry. He was also appointed to investigate why 

Firestone Duncan, the law office of Browder in Moscow, had been raided. Browder had long 

been in conflict with the Russian authorities over his allegations of their corruption in the 

finance world and was regarded as a thorn in the side of the authorities. 

 

Magnitsky was the head of the tax practice at Firestone Duncan.   Eventually Magnitsky 

testified against alleged corrupt Russian officials at 2 trials but thereafter was arrested himself 

and charged with tax evasion. This allegation was considered to be without foundation and a 

form of punishment for  Magnitsky testifying against Russian officials.  

 

The US position was that incarceration of Mr Magnitsky itself was a state reaction to his role 

in investigating the reasons for the raid on Hermitage Captial and Firestone Duncan. This 

would be a clear demonstration  of power of the state being used oppressively.  

 

So far as crimes and abuses that took place against Sergei Magnitsky only a handful of people 

have faced  being brought to justice in Russia. Two doctors who treated him negligently faced 

prison sentences. It is said that the main perpetrators have acted with impunity and would have 

continued to do so. 

 

It is not always possible to bring perpetrators of crime or of human rights violations to justice 

either in their own domestic courts or in an international criminal court setting. The case of 

Sergei Magnitsky itself is a clear demonstration of when justice could not be achieved by either 

of those methods. Browder, outraged by these events, raised the conduct of Russian officials 

and their role in the Magnitsky incarceration vociferously and determinedly with the United 

States Government. By this time there was international outrage at Magnitsky’s treatment. 

 

The reaction to the treatment and subsequent death of Magnitsky by  the United States was to 

seek recourse to law and to pass the Act, formally known as the Russia and Moldova Jackson-

Vanik Repeal and Sergei Magnitsky Rule of Law Accountability Act of 2012. This is a bi-

partisan bill passed by the US Congress and signed into law by President Obama in 2012. 



2 
 

 

In the first instance the Act was really directed to punish those officials responsible for the 

incarceration, inhumane treatment and death of Magnitsky.  The punishment focused on 

banning entry to the United States of certain named Russian officials, the freezing of assets of 

those who were deemed to have  benefited from those  corrupt financial dealings and bans from 

the use of the United States banking system. 

 

Needless to say there were reactions from Russia to this piece of legislation. A backlash was 

to be expected. 

 

However, the United States remained firm. 

 

The huge significance of this Act does now goes beyond the individuals involved in the 

Magnitsky abuse and goes beyond affecting only Russia. 

 

In 2016 the US Congress went on to enact the Global Magnitsky Human Rights Accountability 

Act which allows the United States government to sanction foreign government officials who 

are implicated in human rights abuse anywhere in the world.  

 

Since 2016, therefore, the United States government has had the power, in appropriate cases, 

to freeze the assets of human rights offenders, to ban entry to the United States and to sanction 

those it sees as human rights offenders.  

 

This is a significant development as the focus is on human rights, as opposed to simply dealing 

with financial crime and the  proceeds of crime. It  also applies anywhere in the world where 

enforcement by US authority or in the USA is available. 

 

The Act has a number of effects. It enables punishment of those who engage in gross human 

rights abuses. The punishment is directed towards the freedom of movement of those who 

engage in such behaviour.  It is also directed towards financially punishing those who engage 

in human rights abuses.  

 

The idea that one can engage in gross human rights abuses in one country and then enter another 

and retain financial assets acquired through such criminal behaviour is unconscionable. The 

Act seeks to address this.  

 

Hopefully the Act will have the additional consequence of affecting the future behaviour of 

those who have scant regard for the rights and welfare of others. Governments and individuals 

may think twice about how they behave if they know that they cannot engage in gross human 

right abuses with impunity.  

 

The enactment of innovative legislation such as the  Magnitsky Act and its global application 

ensures it is a powerful weapon to combat those who engage in the oppression of others.  What 

began as an instrument of justice in the case of one wronged man now has developed into being 

an instrument of justice for many. The law will have much wider application. 

 

Therefore with the above in mind, since  it was signed into law in the United States of America 

in 2012 the Magnitsky Act has been regarded internationally as of enormous importance in the 

field of human rights abuse prevention. It has been a model of legislation for other countries to 

mirror or adapt to their own legal systems. 
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With the Magnitsky Act as an example there have been efforts to enshrine similar measures 

into European Union and UK law to contribute to the fight for justice. 

 

The UK together with other EU member states was engaged in developing legislation in this 

area. Since 2010 the European Parliament reacted by calling for the banning of entry to the 

European Union of the Russian official involved. This was eventually activated. At the same 

time the Canadian Parliament was developing similar measures. Russian reaction to the 

European Parliament was to say that sanctions were in violation of the presumption of 

innocence. 

 

There has been incremental progress in the UK in terms of individual Acts of Parliament passed 

so far. 

 

In particular, the Criminal Finances Act 2017  amended  the Proceeds of Crime Act 2002 in a 

most significant way. By virtue of section 13 it  ensures the latter statute applies to conduct 

engaged in outside the UK and its territories. 

 

In addition it states unequivocally in section 13 that “ unlawful conduct” includes “gross human 

rights abuses”.  The Act should be read in its entirely so that the scale of its powers can be 

readily understood. 

 

In May 2018 the UK passed the Sanctions and Anti-Money Laundering Act.  This Act was 

necessary following the EU membership referendum in order to ensure the UK was not in 

breach of its international obligations. This legislation gives power to the government to 

impose a variety of sanctions, financial, immigration, trade, aircraft, shipping and other 

sanctions for the purposes of UN obligations. 

 

The name “Magnitsky” does not appear in the legislation but it is regarded as having 

“Magnitsky elements”. The Act itself is not directed specifically at Russia or citizens of Russia. 

 

It is “An Act to make provision enabling sanctions to be imposed where appropriate for the 

purposes of compliance with United Nations obligations or other international obligations or 

for the purposes of furthering the prevention of terrorism or for the purposes of national security 

or international peace and security or for the purposes of furthering foreign policy objectives: 

to make provision for the purposes of the detection, investigation and prevention of money 

laundering and terrorist financing and for the purposes of implementing Standards published 

by the Financial Action Task Force relating to combating threats to the integrity of the 

international financial system and for connected purposes” 

 

In view of the fact the UK has now left the EU there is likely to be a need for further legislation 

if the UK is to honour its international obligations both in terms of tackling financial crime but 

combatting human rights abuses. Already, the UK could be said to not be keeping pace with 

other European nations. 

 

This may come about through regulations contemplated by section 8 of the Sanctions and Anti-

Money Laundering Act 2018 and there are already in existence extensive powers available to 

the authorities to deal with those who commit human rights abuses.  
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However, although there was a “Magnitsky” amendment to the 2018 Act its main focus relates 

to financial  crime and money laundering as opposed to tackling head on human rights abuses.  

 

Certainly the intention of the current government so far as it has been publicly expressed is that 

the UK will bring into force additional laws enabling the government to freeze assets of those 

responsible for human rights abuses. 

 

In September 2019 Dominic Raab speaking at party conference said “we will bring into force 

a UK Magnitsky Law, to place visa bans and asset freezes on those individuals deemed 

responsible for serious human rights abuses including torture”. 

 

There is soon to be an EU framework for identifying human rights abusers and dealing with 

them by laws based on the principles of the Magnitsky Act.  The focus will be on human rights 

issues and entry bans.  

 

The distinction is that new legislation would be primarily focused on human rights abuses as 

opposed to money laundering. 

 

Thus far, arguably, the approach taken by the UK has been piecemeal, fragmented and possibly 

reactive to individual events, eg the poisoning of Yuri and Julia Skripol. This event coincided 

with the enactment of the Sanctions and Anit-Money Laundering Act 2018. 

 

In order to keep pace with the  United States, Canada  and the EU the UK will need to examine 

the progress  made by Europe and to enact legislation that mirrors European legislation. It 

would be undesirable if the UK did not do so and became in any way a refuge for those who 

commit gross human rights abuses and money laundering offences. A clear government 

strategy will be welcomed. 

 

In a future article I will examine in detail the statutory provisions and how they may, or may 

not, further the Magnitsky objective. 
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