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UNEXPLAINED WEALTH ORDERS – ANOTHER TOOTHLESS 

PROVISION AGAINST THE RICH AND POWERFUL? 

 

Introduction 

In January 2019, Yasin Patel and Amy Hazlewood wrote an Article on Unexplained 

Wealth Orders (UWO’s).  This Article provides an update - looking at two recent 

Judgements on UWO’s: National Crime Agency v Hajiyeva1 (“Hajiyeva”) handed 

down in February 2020, and National Crime Agency v Baker and others [2020]2 

(“Baker”) handed down in April 2020.  A structured approach provides a detailed 

analysis of both judgements, in particular,  

a. Identifying in turn, the legal test within the statute (the Proceeds of Crime Act 

2002 (POCA)) that were challenged in each case 

b. an explanation of how each case challenged the test and, 

c. an analysis how the court dealt with each challenge.  

 

This Article looks at the new cases and looks at whether the judgments have made 

the UWO’s as useful as a chocolate teapot.  

 

Tests 

Most of the tests were challenged in only one of the judgements: 

a. State Ownership – Hajiyeva 

b. Self-incrimination – Hajiyeva 

c. The so called ‘Sweep up’ point – Hajiyeva 

d. The Holding Requirement – Baker 

 

                                                      
1 [2020] EWCA Civ 108 
2 EWHC 822 (Admin) 

https://churchcourtchambers.co.uk/article/unexplained-wealth-orders-an-article-by-yasin-patel-and-amy-hazlewood/
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For these tests, this article outlines the challenges made in court followed by an 

analysis of how the court decided the issue that was posed by the respective 

submissions. 

 

Two tests were challenged in both the Hajiyeva and Baker cases. For these tests, a 

comparative analysis is carried out, after an outline is given of the respective 

submissions: 

a. Politically Exposed Person (PEP)/ Serious Crime Requirement 

b. Income requirement (fair trial) 

 

The conclusion at the end of this article pulls together the findings and guidance 

from the courts’ and puts forward both common and differing themes that arise 

within each judgement that will assist any legal team who are instructed to challenge 

a UWO. 

 

To gain an overarching understanding of UWO’s in general, the background to the 

Hajiyeva case and avoid repetition, please read the first Article written by ourselves 

and to be found here: link.  

 

Background 

By way of background - In Hajiyeva, one property was made subject of one UWO in 

February 2018. A subsequent UWO was granted, however, its implementation was 

suspended pending the resolution of the initial UWO. In the case of Baker, three 

properties were the subject of three UWO’s. 

 

Test:  Politically Exposed Person (PEP)/ Serious Crime Requirement 

According to the Proceeds of Crime Act (POCA) 2002, section 362B(7)(a)-(d), a 

politically exposed person is:  

https://churchcourtchambers.co.uk/article/unexplained-wealth-orders-an-article-by-yasin-patel-and-amy-hazlewood/
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a. An individual who is, or has been, entrusted with prominent public functions 

by an international organisation or by a State other than the United Kingdom 

or another EEA State. 

b. a family member of a person within paragraph (a), 

c. Known to be a close associate of a person within that paragraph, or 

d. Otherwise connected with a person within that paragraph. 

 

Article 3 of Directive 2015/849/EU of the European Parliament and of the Council 

of 20 May 2015 applies for the purposes of determining whether a person has been 

entrusted with prominent public functions. The Directive forms the background to 

the guidance on interpretation of section 362B(7)(a)-(d). 

 

Case: Hajiyeva 

Mrs. Hajiyeva argued that the Judge erred in his interpretation of the statutory test 

for identifying a politically exposed person.  

 

Mrs. Hajiyeva argued that there was no evidence that her husband, Mr. Hajiyeva was 

entrusted with prominent public functions 'by an international organisation or by a 

State other than the United Kingdom or another EEA State'.  She argued that the 

Judge had effectively decided that someone carrying out a prominent function must 

necessarily have been entrusted with that function by the state. This, according to 

Mrs. Hajiyeva, was not the case with regards to her husband. 

 

It was argued my Mrs. Hajiyeva that the 2015 Directive is aimed at money laundering 

by private institutions. No such inference could be drawn in relation to members of 

the administrative, management or supervisory bodies of State-owned enterprise 

(such as the International Bank of Azerbaijan). 
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This was not accepted by the Court of Appeal. The Judgement stated that the focus 

of the statutes wording is on the status of the entrusted person, and not on how that 

person has come to be entrusted with prominent public functions3.  

 

Accordingly, the Court of Appeal stated that if the Bank were a State-owned 

enterprise (the issue that arises on ground 2), Mr Hajiyeva fell within the definition 

of a politically exposed person because he was its Chairman and therefore fell within 

sub-paragraph (g) of article 3(9) of the Directive. In other words, by definition he is 

to be treated as 'entrusted with prominent public functions'. The appellant was, 

therefore, also a politically exposed person because she was a family member of Mr 

Hajiyeva, see section 362B(4)(a) and (7)(b) of POCA4. 

 

Case: Baker  

The National Crime Agency (“NCA”) submitted that there were reasonable grounds 

for suspecting that Mr. Baker, (the registered owner of the property) is or was 

involved in serious crime. The evidence the NCA put forward was that there were 

grounds to suspect Mr Rakhat Aliyev was the founder of property one (either directly 

or indirectly) and provided the funds for property one from unlawful conduct. 

Accordingly, Mr. Baker should have become aware of these grounds of suspicion 

when carrying out due diligence checks on Mr Rakhat Aliyev.  

 

It was further suspected by the NCA that Mr. Baker had conducted himself in a way 

that was likely to facilitate the commission of a serious offence including a money 

laundering offence under POCA 2002 s. 327 – 3295. It was submitted that there were 

reasonable grounds for suspecting that people connected with Mr. Baker have been 

involved in serious crime. 

 

                                                      
3 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [25] 
4 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [29] 
5 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [141] 
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The NCA also argued that the PEP requirement was met in Mr. Baker’s case because 

he was connected with Mr Rakhat Aliyev who was entrusted with prominent public 

functions within the meaning of POCA 2002 ss 362B(7)(a).  Mr Rakhat Aliyev was 

appointed to various high-level public positions in Kazakhstan, including Director 

of the Tax Police, First Deputy Head of the National Security Committee, 

Ambassador to Austria and Deputy Foreign Affairs Minister6. 

 

Mr. Justice Lang in giving Judgement acknowledged that the court has much more 

detailed evidence before it than the lower court. The Learned Judge found that,  

a. the NCA had not proved that Mr. Baker is a PEP 

b. it was not satisfied that there were reasonable grounds for believing that Mr. 

Baker is or has been involved in serious crime, or that he is connected to 

persons who have been so involved7 

c. there were no reasonable grounds for the suspicion that the respondent, Mr. 

Baker, was connected with Mr Rakhat Aliyev and that he was a PEP 

d. there were no reasonable grounds for suspecting that Mr. Baker has facilitated 

the commission of serious offences 

e. no evidence of a connection between Mr. Baker and Mr Rakhat Aliyev.  

 

For these reasons, the Learned Judge was not satisfied that the PEP or serious 

requirement had been met with regards to Mr. Baker. 

 

In relation to his ex-wife, regarding property 1, the Judge found that the divorce 

settlement was genuine and legitimate8. It was further highlighted in the judgement 

that whilst recognising that Mrs. Dariga Nazarbayeva and Mr Rakhat Aliyev were 

divorced, the NCA did not take into account the breakdown of their relationship 

                                                      
6 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [143] 
7 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [59] 
8 National Crime Agency v Baker and Ors [2020] EWHC 822 (Admin) [77] 
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when assessing the likelihood of Mrs. Dariga Nazarbayeva’s involvement in 

laundering Mr Rakhat Aliyev’s suspected proceeds of unlawful conduct9. - 

 

For the same reasons as Property 1, the Judge was not satisfied that there were 

reasonable grounds for suspecting that property 3 met the income requirement and 

the PEP/serious crime requirement. 

 

Regarding property 2, the Judge reached the conclusion that the NCA’s assumption 

that Mr Rakhat Aliyev was the founder of Manrick and provided its funds, was 

unreliable. This assumption was rebutted by evidence that Nurali Aliyev (Mr Rakhat 

Aliyev and is Mrs Dariga Nazarbayeva’s son) was the beneficiary and founder of 

Manrick and that the original funding for the purchase of Property 2 was a legitimate 

bank loan10. 

 

Analysis of the Politically Exposed Person (PEP)/ Serious Crime 

Requirement 

The Court of Appeal did not accept Mrs. Hajiyeva attempt to persuade the Court 

that the law (UK statute and EU Directive) was aimed at money laundering by 

private institutions, and not state-owned institutions, such as the Azerbaijan bank. 

 

The Baker case applied a different approach to address the PEP requirement. Due 

to the indirect nature of the property (Property 1) it was for the NCA to prove that 

Mr. Baker was connected to Mr. Rakhat Aliyev or that Mr. Baker was himself 

involved in criminal activities: the Court rejected this.  

 

The Judgement throws into sharp focus the burden that the NCA have in proving 

any links to criminality that they try to tie individuals to. The Court of Appeal rightly 

                                                      
9 National Crime Agency v Baker and Ors [2020] EWHC 822 (Admin) [69] 
10 National Crime Agency v Baker and Ors [2020] EWHC 822 (Admin) [197] 
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took a strong view on the evidence, and where it was lacking on behalf of the NCA. 

When coupled together with the cogent evidence from the Mr. Baker, it rejected the 

arguments of the NCA in connection to all 3 UWOs. 

 

Test: State Owned Enterprise 

Article 22(1) to (5) of Directive 2013/34/EU of the European Parliament and of 

the Council states; 

… 

 

(9) 'Politically exposed person' means a natural person who is or who has been 

entrusted with prominent public functions and includes the following: 

a) heads of State, heads of government, ministers and deputy or assistant 

ministers; 

b) members of parliament or of similar legislative bodies; 

c) members of the governing bodies of political parties; 

 

… 

 

(g) members of the administrative, management or supervisory bodies of State-

owned enterprises; 

 

(h) directors, deputy directors and members of the board or equivalent function of 

an international organisation 

 

Case: Hajiyeva 

The second ground of appeal Mrs. Hajiyeva made was that even if ground one was 

the correct approach, the Court of Appeal should not be satisfied that the 

International Bank of Azerbaijan was a ‘state-owned enterprise’.  
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There is a difference, between a state-owned enterprise, and a company whose 

shares are part owned by a government body. In this case, it was submitted that the 

bank was a commercial bank substantially owned by the Azerbaijan Government. 

The statutory provisions do not apply to what may, or may not have occurred in a 

company in which a government has a shareholding. It was argued that it is wrong 

to conclude that an institution is ‘state-owned’ because the State had a majority stake 

in it: a shareholding, even a majority shareholding, was not sufficient to establish 

that the enterprise was state-owned11. 

 

The Court of Appeal rejected this argument, stating that at all material times, the 

Government of the non-EEA Country (Azerbaijan), had a majority shareholding in 

the Bank, and had ultimate control of the bank. The evidence was clear, the 

Government of Azerbaijan had more than a 50% shareholding in the Bank, thus it 

was correct to conclude that the Government of Azerbaijan had ultimate control. 

Accordingly, Mr. Hajiyeva was a politically exposed person, being a person who had 

been entrusted with a prominent public function as a member of the management 

of a state-owned enterprise12. 

 

Case: Baker  

This matter was not raised. 

 

Analysis of State Owned Enterprise 

This was only argued in the Hajiyeva case and not relied on in the Baker case.  

 

The Court of Appeal did not accept the arguments that the International Bank of 

Azerbaijan was a ‘state-owned enterprise’ and further went on to add that they were 

entitled to reject the evidence as to whether the bank was a ‘state organisation’ and 

                                                      
11 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [31] 
12 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [33] 
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the actual status of the Bank as a matter of Azerbaijani law. The Court of Appeal 

stated on this point that the application of the provisions of POCA ultimately falls 

to be decided as a matter of English law, which may view the matter differently from 

how it would be viewed as a matter of local law. 

 

 

Test: – The Income Requirement/ Fair Trial 

POCA s. 362B(3): The High Court must be satisfied that there are reasonable 

grounds for suspecting that the known sources of the respondent's lawfully obtained 

income would have been insufficient for the purposes of enabling the respondent 

to obtain the property.  

 

Case: Hajiyeva 

Mrs. Hajiyeva’s argument on this point had 2 strands –  

i. that connecting to the fair trial of Mr. Hajiyeva, and  

ii. being concerned with his income (or lack of it). 

  

i. Fair Trial 

As part of ground 3, it was also argued that Mr. Hajiyeva's conviction in Azerbaijan 

is unsafe as Hajiyeva was denied a fair trial (Article 6). Accordingly, it was argued 

that it was wrong for the NCA to place reliance on an unsafe conviction. 

 

On this point the Court of Appeal accepted that there are circumstances where a 

foreign conviction may be such (and would be such if there were a breach of jus 

cogen13 norms) that it could not form a proper ground for reasonably suspecting that 

lawful income was insufficient to enable the acquisition of material property14. 

However, in the present case, there were other stands of evidence relied upon to 

                                                      
13 The principles that form the norms of international law that cannot be set aside 
14 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [38] 
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support reasonable grounds for suspicion that the known sources of Mr. Hajiyeva's 

lawfully obtained income would have been insufficient for the purposes of enabling 

him to obtain the property. 

 

This statement from the Court of Appeal sets a clear test upon which the income 

requirement could give rise to a successful ground of appeal, if the high threshold 

of fair trial rights pertaining jus cogen norms were found to be breached. 

 

To this end, the second strand application of income requirement was relied upon. 

 

ii. Income Requirement 

 

The Court stated that, Mr. Hajiyeva's status as a state employee between 1993 and 

2015 would make it very unlikely that his legitimate income between 1995 and 2015 

would have been sufficient to generate funds used to purchase the property15.  

 

The evidence presented to the Court intending to show that Mr. Hajiyeva was a 

‘high-net worth individual’ posed in the Court’s view, more questions as to the 

source of his wealth, than it answered. The information as to the source of his wealth 

was very vague, according to the Court, and included a sum of US$20m said to have 

been acquired by him at a time when he was a student16. 

 

Case: Baker: 

The NCA’s approach was two-fold on this point. They submitted  

i. that there were reasonable grounds for suspecting that the known, and 

lawfully obtained income of the respondent was insufficient for them to 

                                                      
15 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [42] 
16 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [43] 
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obtain property 1 because there was no publicly available information 

about their income.  

ii. In the alternative, that that there were grounds to suspect that any source 

of income was likely to have arising from RA, and therefore unlawfully 

obtained because of his criminal offending17. The Judge described the 

NCA’s reasoning on this as artificial and flawed. 

 

The NCA’s approach was to argue that because the respondent was a “trustee” of 

the property or had “effective control” over the property, the income requirement 

becomes notional because it could never be satisfied. 

 

The Judge strongly rebuked this approach, stating that it cannot have been the 

intention of Parliament to dispense with the need for a meaningful application of 

the income requirement. If the income requirement is not met, there is no proper 

basis upon which to make an order18. 

 

The Court stated that the NCA were required to consider the actual extent of Mr 

Baker’s interest in the property. The NCA should then have asked whether the 

known sources of the respondents lawfully obtained income would have been 

insufficient for the purpose of enabling the respondent to obtain that extent of the 

respondent’s interest in the property19. 

 

For the same reasons as Property 1, the Judge was not satisfied that there were 

reasonable grounds for suspecting that property 3 met the income requirement. The 

NCA’s position that there were no ‘known’ sources of Mr Baker’s income was not 

upheld by the Judge. As stated by the Judge, “I do not consider that there is 

                                                      
17 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [127] 
18 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [130] 
19 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [135] 



 12 

reasonable cause to believe that Mr Baker has effective control over the property”.20 

The Judge further stated, “I do not consider that there is reasonable cause to believe 

that Mr Baker is a trustee of the settlement21.” 

 

In response to the NCA’s submission that there were reasonable grounds for 

suspecting the known sources of Mr Baker’s lawfully obtained income, the Judge 

found “the NCA’s reasoning was artificial and flawed”. The Judge went on to say 

that they, “did not contend that Mr Baker was the legal or beneficial owner of 

Property 1, nor that he was involved in the funding of its purchase”22 Whilst the 

Judge acknowledged that it will be difficult for the NCA to identify and value the 

extent of Mr. Baker’s interest in property 1, in the Judge’s view, this was because Mr. 

Baker was not the appropriate respondent in this case as he does not hold the 

property23. 

 

 

Regarding Property 2, the Judge found that there were no reasonable grounds for 

suspecting that the source of income from the Manrick was likely to have arisen from 

Rakhat Aliyev, directly or indirectly, and therefore was likely to be unlawful. Further 

to this, the Judge considered the NCA’s assumption that Rakhat Aliyev was the 

founder, of Manrick, and provided its funds to be unreliable.  There was cogent 

evidence that the original funding for the purchase of Property 2 was a legitimate 

bank loan from Nurbank. There was also no evidence of a link between Rakhat 

Aliyev or Rakhat Aliyev and Property 224. For these reasons, the Judge was not 

satisfied that there are reasonable grounds for suspecting that the income 

requirement was met.  

 

                                                      
20 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [120] 
21 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [122] 
22 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [130] 
23 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [137] 
24 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [209] 
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Analysis of The Income Requirement and Fair Trial 

Mrs. Hajiyeva attempted to make an Article 6 Fair Trial argument under the income 

requirement. The Court did helpfully indicate that the income requirement could 

give rise to a successfully ground of appeal, if the high threshold of fair trial rights 

pertaining jus cogen norms were found to be breached, however notwithstanding that, 

in the Hajiyeva case other strands of evidence satisfied the income requirement. 

 

The Income Requirement 

The income requirement was argued in both cases both with different outcomes.  

 

In assessing the income requirement, the Court of Appeal found it to be very unlikely 

for Mr. Hajiyeva, having been a state employee between 1993 and 2015, to be in 

such a position that would have generated sufficient income to fund the acquisition 

of the property25. 

 

If the Hajiyeva judgment showed how the NCA could satisfy the Court with regards 

to the income requirement, Baker shows how the NCA could emphatically fail in 

satisfying the same requirement. 

 

Regarding Property 1 and 3 in Baker, the Court strongly rebuked the NCA for 

arguing that the trustee relationship with the property in question rendered the 

income requirement notional. The Court urged the NCA to consider the actual 

extent of the respondent’s interest, and then ask whether, having properly 

established their interest, if the respondent was in a position to obtain an income 

that would have been sufficient, or insufficient for the purposes of obtaining an 

interest in the property in question. Regarding Property 2 – the Court noted that 

                                                      
25 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [42] 
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when investigations had been carried out, they revealed that a legitimate bank loan 

had provided sufficient funds to establish an interest in the property. 

 

Whilst both judgements are framed in response to the NCA bearing the burden of 

proof, which is of course correct, the judgements also serve as a helpful reminder 

for Defense advocates, and legal teams in general. 

 

Establishing who owns what interest, and in the ways in which such sums were 

obtained, invested, shared and sold is a tricky task. A clear, thorough, and detailed 

assessment of the individual’s wealth needs to be presented to the Court. Such an 

assessment must not as the Hajiyeva judgement stated, pose more questions as to the 

source of their wealth than it answers26. The properties, and their purchases of them 

often go through a variety of companies, spanning several countries and thus 

engaging the legislation of different jurisdictions. Despite these challenges, the Court 

will expect both the Prosecuting Authority, and Defence Parties to carry our such 

research if the income requirement is to satisfied (as in Hajiyeva) or fail (as in the case 

of Baker). 

 

Test: Self-Incrimination and Spousal Privilege 

POCA 2002 section 362F(1) states that a statement made by a person in response 

to a requirement imposed by an unexplained wealth order may not be used in 

evidence against that person in criminal proceedings.  

 

Case: Hajiyeva 

Ms. Hajiyeva’s argument on this ground was two-fold: 

 

i. The NCA had failed to make any formal undertaking as to the future use to 

which any response to the UWO might be put in Azerbaijan. Accordingly, 

                                                      
26 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [43] 
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the UWO failed to protect Ms. Hajiyeva against both self-incrimination and 

spousal incrimination in Azerbaijan. 

 

ii. The UWO failed to ensure the privilege from being required to give answers 

tending to expose Mr. Hajiyeva to the risk of prosecution in the UK (spousal 

privilege) 27. 

 

i. Self-Incrimination 

 

The Court of Appeal acknowledged that the risk of prosecution in the UK or abroad 

could be a relevant factor in deciding whether to exercise its discretion to make a 

UWO.  

 

In the judge's view the disclosure of information under the UWO about the Property 

would not give rise to a real or appreciable risk of prosecution of Mr. Hajiyeva or 

Mrs. Hajiyeva in either the United Kingdom or Azerbaijan, even on the unlikely 

assumption that the appellant would return there.  

 

In any event, there was no evidence that they would be at risk of further criminal 

proceedings. There was also no suggestion that the NCA would use or disclose 

information sought otherwise than for the purposes of the statute28, and no further 

safeguards, whether by way of undertakings from the NCA or otherwise29 were 

required30.  

 

                                                      
27 Akciné Bendrové Bankas Snoras (in Bankruptcy) v. Antonov and Baranauskas [2013] EWHC 131 (Comm) at 

[45] to [46] 
28 Bank of England v. Riley at p.486 
29 SOCA v. Khan [2012] EWHC 3235 (Admin), per Cox J at [46] 
30 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [52] 
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In short, the Court of Appeal were of the view that the risk of Mr. Hajiyeva being 

prosecuted in this country was negligible, as was the risk of Mrs. Hajiyeva’s 

responses being used in Azerbaijan against her husband and her. 

 

ii. Spousal Privilege 

 

The Court went on to say that although Mrs. Hajiyeva had asserted the privileges in 

her witness statement, she did not identify the elements of the requested information 

that would give rise to the alleged risk.  In essence, she had not said, which answers 

to which questions might incriminate her. The mere assertion of the privilege against 

self-incrimination was not sufficient31.  

 

Whilst Mrs. Hajiyeva had been advised that her responses to the questions posed, 

and the documents she’s been required to disclose in connection to the UWO, could 

be used to incriminate her and her husband in criminal proceedings in Azerbaijan or 

in the UK, the court has to be satisfied of the risk of prosecution32. In this case, the 

court was not. 

 

The Court also found that in creating the UWO procedure, Parliament had 

necessarily intended that spousal privileges be nullified33.  A UWO, the Court stated, 

requires the subject of the order to provide information and produce documents. 

Accordingly, the power to make UWO’s would be rendered very largely nugatory if 

privilege applied34. Accordingly, the Court of Appeal was not satisfied of this ground.  

 

Case: Baker  

This ground was not raised in Baker.  

                                                      
31 JSC BTA Bank v. Ablyasov [2009] EWCA Civ 1125, per Sedley LJ at [39] 
32 R (CPS) v. Bolton Magistrates' Court [2004] 1 WLR 835 
33 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [51] 
34Beghal v. DPP [2016] AC 88, per Lord Hughes at pp.117 to 118 
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Analysis of Self-Incrimination and Spousal Privilege 

In the Hajiyeva Judgement – The Court of Appeal did not consider Mrs. Hajiyeva’s 

evidence to pose a real and appreciable risk that either her or Mr. Hajiyeva would be 

prosecuted for offences in the UK. 

 

It also became clear from the Judgement that when one seeks to argue spousal 

privilege, one would need to identify the precise elements of the requested 

information that would give rise to the alleged risk. One would thus need to say 

exactly which answers to which questions might incriminate them. The Court made 

it clear that the mere assertion of the privilege against self-incrimination was not 

sufficient. 

 

Test: “Sweep up” point 

POCA 2002 s.362A(1) states the High Court may, on an application made by an 

enforcement authority, make an UWO in respect of any property if the court is 

satisfied that each of the requirements for the making of the order is fulfilled. 

 

Case: Hajiyeva 

Ms. Hajiyeva submitted that it was a wrong and disproportionate exercise of the 

discretion to make a UWO.  

 

The Court of Appeal stated that the appeal could not succeed on this ‘sweep up’ 

point if it had failed on the other grounds35. 

 

Case: Baker  

This section of the statute was not argued in Baker. 

 

                                                      
35 National Crime Agency v Hajiyeva [2020] EWCA Civ 108 [58] 
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Analysis of the “Sweep Up” point 

The Court of Appeal were rightly disparaging of this submission. The rebuke from 

the Court of Appeal to this submission emphasises the detail and specificity required 

for such cases that come before the Court. A broad-brush or “sweep up” approach 

will simply not suffice. 

 

Test: The Holding Requirement  

POCA 2002, section 362B(2)(a) states that the High Court must be satisfied that 

there is reasonable cause to believe that the respondent holds the property. 

 

Case: Hajiyeva 

The Holding Requirement was not raised in this case. 

 

Case: Baker  

The Judge stated that it is ultimately for the Court, not the NCA, to determine 

whether there is “reasonable cause to believe”.36 It was also stated that the onus is 

on the NCA to satisfy the Court that the conditions [of the test] are met37. 

 

The central problem for the NCA here was that it did not accurately scrutinize the 

evidence in order shift the burden they hold. Instead, the NCA placed significant 

weight in their evidence on the “complex and secretive” manner in which the Villa 

Magna was obtained and handled. The Judge further stated that the use of complex 

offshore corporate structures or trusts is not, without more, a ground for believing 

that they have been set up, or are being used, for wrongful purposes, such as money 

laundering38.  

 

                                                      
36 R (Bright) v Central Criminal Court [2001] 1 WLR 662 [676] 
37 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [27] 
38 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [97] 
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Regarding Property 1, the Judge found that the NCA had erroneously interpreted 

Panamanian law pertaining to who holds the property in question39.  

 

The Court thus found that there is no reasonable cause to believe that the 

respondent has “effective control over the property”, as defined in subsections 

362H(2) and (3)40. Accordingly, the Court stated that it was not satisfied that there 

was reasonable cause to believe that the respondent “holds” Property 141. 

 

In connection with Property 2, the Respondent, Manrick was one of the registered 

owners of Property 2, and so the holding requirement was met42.   

 

The Judge found the same reasons in connection to Property 3 as they did for 

Property 1 finding that there was no reason to believe that the respondent (Mr. 

Baker) met the holding requirement43. 

 

 

 

Analysis of The Holding Requirement 

The Holding requirement is intrinsically linked to the Party that the NCA decide to 

bring an action against. If the Party connected to the Property that is subject to the 

UWO, turns out not to be the ‘holder’ of the Property, the Court in such 

circumstances may be likely to find that the Holding requirement has not been met. 

This was not the case for the present appeals. 

 

The Judge did provide useful guidance when it came to the frequently found 

complex arrangements properties subject of UWO’s often have. There are lawful 

                                                      
39 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [110] 
40 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [120] 
41 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [123] 
42 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [198] 
43 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [169] 
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reasons – privacy, security, tax mitigation - why very wealthy people invest their 

capital in complex offshore corporate structures or trusts. Whist it was accepted in 

the Court’s judgement that such structures may be used to disguise money 

laundering, the Court went on to state that there must be some additional evidential 

basis for such a belief going beyond the complex structures used44. 

 

Test: The Value Requirement 

POCA 2002, section 362B(2)(b) states that the High Court must be satisfied that 

there is reasonable cause to believe that the value of the property is greater than 

£50,000. 

 

Case: Hajiyeva  

The value of the property was not raised in this case. 

 

Case: Baker  

The value requirement was met for property 1. Property 1 was purchased for £9.3 

million in April 2008. The desktop valuation in March 2019 was £6 million.45 

 

Regarding Property 3, the value requirement was met. Property 3 was purchased for 

£32 million in September 2010. The desktop valuation in March 2019 was £40 

million46. 

 

Regarding Property 2 the value requirement was also met. Property 2 was purchased 

for £39 million in August 2008. The desktop valuation in March 2019 was £15 

million. 

 

Analysis of The Value Requirement 

                                                      
44 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [97] 
45 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [125] 
46 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [170] 
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It would appear from the Baker judgement that there are 2 important dates and thus 

2 important figures pertaining to these dates that are of assistance to the Court in 

order for the Court to be satisfied that the Value Requirement is met.  

1. The date on which the property was Registered in the Owner’s name; and 

2. The date(s) on which the property was subsequently transferred (if this 

applies) 

 

Inadequate investigation  

In discharging all 3 UWO’s in the Baker Judgement, the Judge stated that the NCA 

case presented at the initial hearing was “flawed by inadequate investigation into 

some obvious lines of enquiry”47. It was further stated by the Court that the NCA 

failed to carry out a fair-minded evaluation of new information provided. 

 

The NCA also did not consider it appropriate to take into account the investigation 

and confiscation proceedings in Kazakhstan. An investigation in Kazakhstan into all 

of the assets of Mr. Rakhat Aliyev at the relevant time had found that Mr Rakhat 

Aliyev had not transferred illegally acquired funds or assets to Mrs. Dariga 

Nazarbayeva, and Mrs. Dariga Nazarbayeva did not hold any illegally acquired funds 

or assets48. 

 

 

Interim Freezing Orders 

In connection with all UWO’s in both cases there were interim freezing orders 

(IFO). 

 

An IFO is an order which prohibits the respondent to a UWO, and any other person 

with an interest in the property, from dealing with the property until the legality of 

                                                      
47 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [217] 
48 National Crime Agency v Baker and others [2020] EWHC 822 (Admin) [70] 
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UWO’s in connection with the properties had been decided on by the Courts. 

(subsection 362J(3) POCA 2002).  

 

In both appeals there were no freestanding challenges to the interim freezing orders. 

In the case of The Kazakh family the Court of Appeal stated that it was accepted 

that that the interim freezing orders would stand or fall according to the Court’s 

decision in respect of the UWOs49. 

  

Conclusion – Is There a Nexus? 

The success of the Baker case was largely down to the Parties being able to 

demonstrate a nexus. This nexus can be seen in 2 respects: 

i. Personal nexus; and 

ii. Financial nexus 

 

i. Personal Nexus 

For the prosecuting authority, establishing a personal nexus between the person 

accused of criminality and the person who’s subject of the NCA is crucial. 

Conversely, for the Defendant, the opposite is crucial, as the separation, divorce and 

subsequent remarriage of Mr Aliyev and Mrs Dariga Nazarbayeva shows. 

 

ii. Financial Nexus 

It is also important for the prosecuting authority to show a financial nexus. 

 

Accordingly, for the defence, it is crucial to present evidence that demonstrates 

financial distance, or independence, from the person who has been accused of 

criminality. To this end, evidencing not only that you owned the property 

independently of the suspected person, but also that you had the wealth or resources 

yourself to acquire the property or manage the trust is crucial. 

                                                      
49 NCA v Baker-Ors [2020] EWHC 822 (Admin) [59] 
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In Mrs Dariga Nazarbayeva’s case, she was able to evidence that she was wealthy in 

her own right, and thus had the means to acquire wealth and thus the property 

independent of her partner. Mrs. Zamira Hajiyeva, on the other hand, was not able 

to sufficiently explain the origin of the assets subject to the UWO and was unable 

to persuade the court that the purchase of the property was not disproportionate to 

her income. 

 

This nexus, or lack of it is key to any challenge of a UWO because it goes right to 

the heart of what is required to prove an UWO. As stated verbatim in the opening 

paragraph of the first article that we wrote on UWOs, a court may make a UWO to 

require an individual or organisation suspected of association with serious criminality 

to explain the origin of assets where they appear to be disproportionate to their 

known income. 

 

The tighter the nexus of events is tied to the Defendant, when coupled with the 

inability of the Defendant to separate themselves from that tie, the harder it will be 

for the Defendant to persuade the court that the origin of their assets are not 

disproportionate to their known income. Accordingly, if no separation can be found, 

the UWO will be likely to remain in place, and thus remain recoverable by 

prosecution under their powers of civil recovery. 

 

 


