Sportswashing — Are Legal Remedies Available?

Introduction

The phrase ‘sportswashing’ is one that is used regularly in the press. So, what is it? There is
no single definition and none that appears in the Oxford English dictionary. We can be bold
and safely surmise that it is where a state uses sport to propel their reputation positively as a

means to cover their poor human rights record.

Amnesty International goes further and states sportswashing as “where states guilty of
human rights abuses invest heavily in sports clubs and events in order to rehabilitate their
reputations. Owning a sports club or hosting an event creates positive publicity and can help

airbrush over human rights violations in the country.”

Often confused, sportswashing is not taken to mean a situation where a sports club is
purchased in order to bring disrepute to the sport. But rather a distraction mechanism to

internal state affairs by the respective state in their purchase of a club.

This article explores sportswashing, how it works, examples of it and can anything be done

about it?

How does sportswashing work?

On the surface, the clearest examples of sportswashing in recent times are many. There is
the hosting and sponsorship of big sporting events, teams, competitions and personnel.
Whether it be boxing, golf, motorsport (Formula 1), cycling, athletics and more: but it is in
football that the most obvious examples are to be seen and in particular, it is the purchase of

football clubs.

Football



Taking the example of Chelsea Football Club, (“CFC”) which was purchased by Roman
Abramovich in 2003 for £140 million. However, on the 10 March 2022, he was sanctioned by
the UK Government due to his close links with Vladimir Putin, the Russian state and the
Russian government. It is alleged that his wealth was pillaged from the sale of Russian owned
corporations. For 19 years he was celebrated as an owner and ploughed billions of pounds
into CFC, making it one of the most successful and powerful football clubs in the world. The
Russian owner was celebrated as the saviour and benefactor of CFC: one who was a close

friend with the Russian President.

Manchester City Football Club (“MCFC”) was purchased on the 1 September 2008 by Sheikh
Mansour bin Zayed Al Nahya and is said to be under the control of the state as it is owned by
City Football Group Limited (a holding company under the control of Abu Dhabi United Group,
Silver Lake and China Media Capital). They too have spent billions of pounds on the football
club but with a backdrop of human rights abuses in the country including treatment of
workers from Asia, slavery, low-paid migrant nannies and builders, homophobia and the
funding of states in wars. The regime has proportionately more political prisoners than
anywhere else in the world. The Investment Fund is closely linked to what Amnesty
International has described as “one of the most brutal police states in the Middle East”.

Human Rights Watch highlights that the state is full of “forced labour”.

Other Football clubs allegedly under the ownership of foreign governments are Paris Saint
Germain owned by Qatar Sport Investments and Newcastle United Football Club (“NUFC”)
owned by the sovereign wealth (at 80%) of the Kingdom of Saudi Arabia or, known as, the

Public Investment Fund (“PIF”).

Saudi Arabia and Various Sports

Saudi Arabia has invested billions of pounds into sports. And they have brought athletes,
clubs and whole events to their country. As well as investing into NUFC and the glitz of the
English Premier League, their tentacles have been spread wide. World boxing fights have

taken place in Jeddah.



Further examples include the Saudi Arabian backed LIV (“LIV”) Golf Invitational Series; a highly
controversial tournament which has seen some of the world’s greatest golfers, the likes of
Henrik Stenson, Europe’s Ryder Cup Captain, former Masters Champions, Hideki Matsuyama,
Bubba Watson and Phil Mickelson, former World Number 1’s, Dustin Johnson and Brooks
Koepka, former US Open Champion, Bryson DeChambeau and many others banned from
participating on the PGA Tour. The LIV is funded and backed by the Saudi regime and will be

celebrated all over the world.

But Saudi Arabia has been accused of human rights abuses at home and abroad. On 2 October
2018, Jamal Khashoggi, a US-based journalist and critic of Saudi Arabia’s government, walked
into the Saudi consulate in Istanbul, where he was murdered. InJanuary 2019, 11 individuals
including the Deputy Intelligence Chief Ahmad Asiri and Saud al-Qahtani, a senior aide to
Prince Mohammed. Human Rights Watch said the trial, which took place behind closed doors,
did not meet international standards and that authorities “obstructed meaningful
accountability”. A UN investigation was followed by a report released in June 2019 by Agnes
Callamard, the special rapporteur, and concluded that Khashoggi’s death “constituted an

extrajudicial killing for which the state of the Kingdom of Saudi Arabia is responsible”.

Add to this sorry saga, the war in Yemen and the alleged human rights abuses, the rights of
women in the Royal Kingdom and the legal position in relation to homosexuality and
transexuals, and the Saudi Arabian Government is accused of many examples of torture,

human rights abuse and extra-judicial killings.

Cycling

Cycling has often been caught up in controversy and most notably, doping. However, it too is

now subject to allegations of sportswashing.

In cycling’s case sportswashing takes various guises and forms. State sponsorships have
varying influence and in some cases direct meddling. While Israel Start-Up Nation & Astana,
(two cycling teams) place a focus on having a core of local riders in the squad, UAE and Bahrain

only have one rider representing the nation their team is sponsored by. A common



occurrence however is the pre-season and off-season training camps hosted by the country
in question, often accompanied by a range of photoshoots & video productions showcasing

not only the team and its riders but also the country sponsoring it.

During this off-season’s public relations camp in Israel, Chris Froome and his colleagues had
themselves a rather controversial mountain bike ride in the occupied Golan Heights, still
formally Syrian territory, but de facto annexed by the Israeli state. The message was clear:
an Israeli team on Israeli land: add to that the name of the team and the promoting images
and you can say that Israel Start Up Nation is said to Sportswash more directly then most.
Accused by Human Rights Watch of apartheid and persecution against millions of Palestinians,
the Special Rapporteur at the UN for Human Rights in Palestine, Michael Lynk, stated that
“Israel has imposed upon Palestine an apartheid reality in a post-apartheid world”. As well as

this, they are accused of violating 28 resolutions of the United Nations Security Council.

What makes Sportswashing?

What makes the above cases one of sportswashing is the history of the nation, it’s human

rights record and the alleged wrongdoing against communities, minorities or other people.

‘Guilty’ of human rights abuses is an essential component of the definition of Sportswashing
according to Amnesty International. Add to this the ownership of a sports club, promoting it
and its various activities and resourcing it helps to airbrush over the perceived human rights

abuses occurring within the state and you have the essential ingredients for sportswashing.

The last century gave us two of the biggest examples of sportswashing; the 1936 and 1944
Summer Olympics. The 1936 Olympics were hosted by Nazi Germany and the ideology of
Adolf Hitler and the Nazi State was in full flow. The 1944 Olympics were hosted by Italy under
the helm of Benito Mussolini. By 1936, Germany’s record of mistreating minorities and
different communities was based upon the ideology of the Nazi regime and legalised through
law. By 1936, Italy itself was mistreating many people due to colour, race, religion and cultural
background. Both were constant perpetrators of human rights abuses, almost virtually on a

daily basis. Nonetheless, both nations were awarded the rights to host the biggest sporting



event in history and despite all of the wrongdoing, neither were stripped of the Olympics but
allowed to advertise, promote and legitimise what they were doing by way of human rights

abuses.

Intelligence about Germany was clear in relation to what it was doing to many ethnic
communities and people but nonetheless, any visual evidence of racism and fascism on the
streets and in public places was removed with antisemitic posters not to be seen, and any
discriminatory signs and language invisible. The politics, human rights abuses, discrimination
and overt racism and all veiled behind the hosting, organising and running of the Olympics in
Germany and all that it stood for. And the question to the world: how can a country which
does all this for sport and opens its arms to the world and its athletes be harming its own

people?

In modern times, how does sportswashing look? By turning our attention to China and the
treatment of Uighur Muslims, does China silence its onlookers by its heavy investment in its
sports and International events like most recently, the 2022 Winter Olympics? Arguably so.
However, to deflect the suggestion of perpetual human rights abuses, President Xi Jinping has
covered up any suggestion of human rights abuses occurring within the state with the
message of re-educating terrorists or those against the state. And, any idea that they commit

these abuses is generally met with calls that onlookers must be racist or anti-eastern.

What is the attitude of Supporters and Fans?

And what do supporters of the clubs, the fans and those following and supporting the various
teams and clubs think? One can’t speak for every individual, but the attitude and reaction of

the many gives one an insight.

CFC fans reacted to the news that Abramovich had sanctions imposed upon him by the British
government and was effectively no longer a “fit and proper” owner, by chanting his name in
support at games. In addition, they brought Russian flags to the matches in direct reaction to

the war in Ukraine.



NUFC supporters celebrated the purchase of their club by the PIF by wearing “gamis” and
“kapffiyeh’s”. They have been celebrating the new ownership and the team have had mid-
season breaks in Jeddah as well as having a new third kit that is almost identical to that of the

Saudi Arabia national team.

Similarly, there has been little to no criticism stemming from MCFC fans or the publicin Israel
in relation to their teams. Because, the NUFC fans see hope, when there was nothing but
despair under the ownership of Mike Ashley. CFC saw a club purchased for £1 by Ken Bates

then go and make millions and win trophies under Roman Abramovich.

And no cycling enthusiasts have been criticising the killing of Shireen Abu Agleh, a Palestinian
journalist in Israel, whilst the team is getting glowing plaudits as the Tour de France has been

touring around the country.

For them, it is the tribal loyalty, support of their team and the idea that their club is not

involved in the overall abuses and wrongs that separates them from any wrongdoing.

However, what if there are fans who wish to take action against owners, consortiums or clubs.

What can they do?

What remedies are there to Sportswashing?

In terms of football, once an owner passes a “fit and proper” ownership test as per the FA
Guidelines, there is little anyone can do to stop them being owners. Other sports have similar
kinds of tests in relation clubs. And thus, to stop a new takeover, the supporter must provide
a persuading argument in relation to ownership and why it would be against the rules for a

person to own a club.

Is there a legal remedy to curb sportwashing or is it merely a facet which we must accept as

a mechanism and culture to sport?



A legal channel, at least in the instance of NUFC was found through arbitration. Arbitration
proceedings are a quasi-legal proceedings which are protected by an element of privacy.
Because of the closed nature of proceedings, the public would not be aware of the decision
made in such cases unless it is by agreement of the parties. In the case of NUFC, arbitration
proceedings resulted in ‘legally binding’ assurances that the Kingdom of Saudi Arabia would

not fail to be assessed by the Owner’s and Directors Test by the Premier League.

Notwithstanding the analysis of whether the decision and/or legally binding assurances are
good enough, there is some assurance that arbitration is an available remedy. However, in
the context of sportswashing, it is plainly ineffective. In this context, arbitration would only
go so far as resolving matters relevant to being compliant with being an owner of a Premier
League Club: the question of alleged human rights abuses, the reasons for the purchase of

the club, the source of the funds and so forth does not arise.

Is the solution then to take the matter even higher? To take the matter to the bodies and
organisations that investigate such abuses? The United Nations with its charter makes very
clear through the Declaration and its Articles the rights of individuals and what protections
they have from state abuses. And as a body universally recognised and with whom most
nations are signed up to, it is one where the members are expected to adhere to the

Declaration. Some of the remedies available to states for human rights violations are below:

A. The International Criminal Court (“ICC”)

Depending on the case study in question, a possible applicable international instrument
(insofar as Human Rights are involved) is the Statute of Rome. In particular, Article 7 recites
the provisions of ‘crimes against humanity’. In circumstances where the pure definition of
sportswashing is being considered in relation to remedies for Human Rights abuses, the
Statute of Rome is highly relevant. Those who have ratified the Statute of Rome, are bound

by its terms.



Looking at four of the countries so far considered in the article, (China, Saudi Arabia, Russia
and Israel) there is one common factor between all of them: none of them has ratified the

Statute of Rome.

Therefore, this avenue of remedy is unlikely as initiating proceedings at the ICC can only be
undertaken by another State: pinning a State guilty of crimes against humanity is another

matter.

B. Universal Jurisdiction Prosecution (“UJP”)

In theory, the UJP seems the ideal avenue for remedy where the ICC is not possible. However,

the reality is different.

The advantage to this remedy is that it does not require ratification to any convention or
statutes. It means that states can be prosecuted for committing crimes against humanity or

genocide. It offers redress for those suffering such abuses.

The caveat to this avenue is that, whilst highly discussed through international corridors, the
UJP has been more or less rejected by States. The irony is that it is usually rejected by States

who are not ratified to the Rome Statute.

C. International Commission of Inquiry (‘ICI’)

The ICl is not a body or organisation that is permanent. Instead, as has been seen in
International disputes, IClI’'s have been set up with briefs to investigate specific events or
allegations. This commission’s mission would be tasked with undertaking an inquiry to States
internal treatment of people and accordingly analyse if human rights abuses are occurring.

This is usually led by a non-governmental organisation or a group of them in collaboration.

D. International Court of Justice (‘I1CJ’°)



The ICJis a principal judicial organ of the United Nations. For States and/or its Individuals who
may have or might be suffering human rights abuses, this is a possible option to obtain some
form of redress. The aforementioned states, China, Saudi Arabia, Russia and Israel are all
entitled to appear before the ICJ. In fact, further to that, the ICJ does confer a redress available
to states for a right to remedy and reparation for gross human rights violations. The ICJ is a
suitable path to obtain a remedy, and particularly a remedy for gross human rights abuses.
Once again, the remedy is in relation to the alleged abuse being taken to an International
body to be investigated, in this case the ICJ. This is not an avenue of redress that is easy for

any individual to seek or obtain without the help of government.

Sportswashing, by itself, is not an illegal activity. It may, at the very least, be an activity which
intrinsically links a state’s motivations to cover up their own abuses. If clubs, leagues,
governing bodies and governments do not see a problem, morally or legally with this, then

what power or voice do supporters have in stopping this?

Conclusion

This article has looked at what sportswashing is and whether there is any legal redress to the
acts that form the human rights abuses and to the act of sportswashing itself. In essence, the
only feasible avenue available to states is probably through the ICJ. However, the element of
proof required at the ICJ is, as has remained, within Corfu Channel which recited that “claims
against a State involving charges of exceptional gravity must be proved by evidence that is

fully conclusive.” That ought to reflect the criminal standard of proof on ‘beyond reasonable

doubt’.

Any state that alleges exploitation, torture, murder, rape and other human rights abuses
against states must prove three aspects: (1) that human rights abuses are occurring within
the state accused; (2) that the State is facilitating its funds and resources to bulk up their
international image; and (3) that if human rights abuses are proven then the state are using
their funds with heavy investment in sport to cover up their image internationally. And what

is the biggest factor in proving all of the above? Independent and reliable evidence.



By reflecting on the three aspects of proof possibly required to prove sportswashing, it seems
one is faced with a tall order. In addition, it must also be considered that, sportswashing
undertaken by ‘states guilty of human rights abuses invest heavily in sports clubs and events
in order to rehabilitate their reputations.” That definition assumes guilt without proof but a
fact finding exercise has to be undertaken before finding a state guilty and/or liable for

sportswashing.

Whilst considering that there is a judicial court available, what is the possible outcome? If the
ICJ by some miraculous decision were to investigate and then concluded that Qatar are found
to be sportswashers, does that mean that this year’s World Cup will not take place? Does that
mean Qatari investors (who must be intrinsically linked to the Government) have to withdraw
and/or sell Paris Saint Germain? The same logic must apply across other sports. If there is a
finding, won’t the public and political fallout be far greater? The fans of those clubs would be
in hue and cry that their favourite club, sport or sports person are effectively nullified because
their owner has been sportswashing: is that fair? If the idea is to preserve the integrity of
sport as a whole then yes this is fair. This is the right course of action. Butin reality? There is
a greater chance of Italy winning the World Cup and they have not even made it to the World

Cup Finals in Qatar!

Even if one was to endeavour to follow a course where what is morally right should be
pursued and implemented in the spirit of ensuring the integrity of sport, this so often does
not reflect the reality of the world, politically and practically. The reality is that, whilst the
public, individuals or more may outcry on sportswashing, there are no repercussions and
there probably never will be. Too many selfish interests take precedence over humanitarian
ones. Sportswashing is not a new concept, it is ingrained in history. It is not that
sportswashing is ‘here to stay’ but that it was already around since the beginning. We are only
learning of it now. And despite us reading, seeing and hearing first hand of the stories of the
Yemeni children, the brutality in the killings of Shireen Abu Agleh and Jamal Khashoggi, the
abuses suffered by the Palestinians in Israel, the subjugation of women’s rights in Saudi Arabia
and the Middle East, the policy against homosexuality in many of these regions, people will

tolerate these and turn a blind eye to them as their club and the area reaps the benefits of



the millions of bloody pounds that will be spent in order to sportswash all these atrocities and

wrongs.

Yasin Patel is a Barrister at Church Court Chambers and the sole Director of SLAM (“Sports,

Law and Media”) who specialises in all areas of Sports, Entertainment and Media Law.

Jibreel Tramboo is a Barrister at Church Court Chambers who specialises in all areas of

Sports Law.



